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Planning Agreement

Date 11November2014

Parties

Narrabri Shire Council oI 46-48 Maitland Streel. Narrabri. New Soulh Wales

(Council)

Johnstone Concrete & Landscape Supplies Pty Ltd ACN 151 205 882 of
f 73 OId Gimnedah Road. Narrabri. New South Wales

(Developer)

Recitals

A. The DeveFoper is the owner of the Land

B. The Developer has lodged wi1h Council the Development Application seeking
approval lo carry out the Deveroprneni on the Land

C. The Joitti Regional Planning Panel is the consent authority for the purposes
of the determination of the DeVolopmentApplication.

D. The Developer has offered lo enter unio a Planning Agreement with lhe
Council to carry out the Developer's Works and pay the Developer's
Contribution.

rhe parties agree. in constderation of. arnong olher things. tile mulual promises contained in this
agreement as follows.

1. Planning Agreement under the Act

The parties agree that this Agreement is a plannirig agreement governed by subdivision 2 of
Division 6 of Part 4 of the Act. The partres agree that this agreement excludes the operation
of Section 94 and 94A of the Aci in relation la ihe Development Application

2. Scope and application of this Agreement

This Agreement binds the parties and applies to the Land on which the Development is to be
carried out by the Developer

3. Operation of this Agreement

This Agreement takes effect on execution of this Agreement.

Da i 1 9 2B2-N-
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Planning Agreement

4. Definitions and interpretation

4.1 Definitions

In this Agreement 1he following definitions apply:

Act means the Envirar;merital Plarloing and Assessment Act 1979 (NSW) (as amended) and
mcludes any regulations made under ttiat Act:

Completion means the stago in the construction of the Developer's Works when, in the
reasonable discretion of the Council's Representalive and notified under clause 10.6(a) or (c).
the Developer s Works are complete except for minor omissons and minor defecis which are
non-ORSentialand:

(a) which do not prevent the Developer s Works from being reasooably capable of bemg
used for their intended purposes;

(b) which the Couricil determines the Developer has reasonabfe grounds for not promptfy
rectifying; and

(c) the reciification of which will rtOL prejudice the convenierit use of the Developers
Works;

CommencementDate means the date on which me Development Consent Fs granted;

ConstructionCertificate has the same meaning as in the Act

Council's Rep esentative means the person specified in Item 2 of Schedule 1 who is duly
authorFsed to ç¡ive approval under lhis Agreernent.

Dea?ing means sollmg, transferr.ng. assigninD. mortgaging, charging. encumbenng or
otherwrsedeakng with the Land;

Defects Liability Period means the penod of 12 months from the date on which the
Developer s Works reach Completion.

Developer means the Owner o| the Land and the entity descr bec iri Item 1 of Schedule 1:

Development means the proposal of the general nature set out in Item 4 of Schedule 1 in be
completed by the Developer m accordance wrth the DevetopmentConsent.

Development Application means the development application identified in 1tem 4 of
Schedule 1 and includes all plans. reports models. photomontages. material boards (as
amended or supplemented) submrtled to the consent authority before the deterrrrination of
1hat Development Application

Development Consent means the approval granted by the Northern Region Joint Regional
Planning Panel to 1he Development Apphcation for the Development identified in Item 4 of
Schedule 1 and includes all modifications made lo that consent.

Developer's Contributions means the surn of the Monetary Contributions. Dedicated Land
or other Pubhc Benefris and any combmation of a Monelary Conlributions. Dedicated Land or
any other Public Benefits identified in this Agreement;

Developer's Works means the works identified in Schedule 3. as refmed and developed in

accordance with this Agreement:

GST has the same meaning as in the GST Law;

f4 Navomber20 14 Page2
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Planning Agreernent

GST Law has the meaning given to that term in A New Tax System (Goods and Services
Tax) Act 1999 (Cth) arid any other Act or regaalion relabrrgto the imposit on or adminisIratico
of the GST;

Guarantee means an uncandilional bank guarantee, unlimited in 1:me. issued by a bank
hconsed to carry on business in Australia thal

(a) is m favourof the Council;

(b) for the Guarantee Amount. and

(c) on such other 1erms and conditions the Council may approve from time to time:

Guararttee Amount mcarrs the amount specE Gd in Error! Reference source not found. of
Schedule 1 as varied from time 10 time in accordance with this Agreement;

Johnstone'sQuarry means lhe quarry operated by the Developer at 975 Wave Hill Road.
Narrabri and the subject of the Development Applicat on:

Joint Regional Planning Panel maaris the Nor!hern Region Joint Regional Planning Panel
consicuted pursuant to section 23G of the Act

Land means the land identified in Item 3 of Schedule 1, comprising the land the subject of the
Development Apphcation.

Materials means the product from the Quarry mctuding road base and gravel;

Monetary Contributionsmeans the payment referred to in clause 5;

Occupation Certificate has the same meaning as in the Act;

Owner means Jol'nstone Concroto & Landscape Supplies Pty Ltd (ACN 151 205 882).

Party means a party to this agreement. and includes their successors and assigns.

Product means the material quarried at the Quarry;

Public Benefits means the pubhc beriefits identified in Error! Reference source not found.
of Schedule 1 which are to be provided as a result of 1he Developer's Works;

QuantitySurveyor means a dulyqualshed quantity surveyorof at seast five years experience
in the assessment of budding material and constructE cc

Quarry means Johnstone's Quarry.

Road Maintenance Plan is the plan prepared in accordance with Clause 6,

Wave Hill Road is the public road of that name as shown on the Wave Hill Road Plan;

'lNave Hill Road Plan" is the plan Road Construction and Sealing Works Drawing No.
1318284-01 to 1318284-90 being Annexuro "A" hereto;

Weighbridge Records means the records kept by ihe Developer m relalion to the produclian
and transportation of product from the Quarry.

4 2 jnterpretation

In the interpretation of this Agreernent, the foltowing provisions apply unless the context
otherwise requires:

ihriD 1930 JLP1.N1
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PlanningAgreement

(a) Headmgs are inserted Ior convenience only and do not allect the inlerpretation of this
Agreement

(b) A reference in this Agreement to a ilusiness day means a day other than a Saturday
or Sunday on which banks are open for business generally in Sydney.

(c) A reference in ihss Agreement lo doWars or S means Austrahan dollars and all
amounts payable under this Agreemertt are payable in Austral an dotiars.

(d) A reference in this Agreement to any low legislation or legislative provision includes
any statutory modification. amendmeal or re-enactment, and any subordinate
legislation or regulalions issued under thal legislalion or legislative provision

(e) A reference to a clause. part, schedulo or attachmerit is a reference to a clause, part,
schedule or attachment of or to this Agreement.

(f) A word which dencies the singular denotes the plural, a word wbtch cenotes the
plural denoles the ssngular

(g) References to the word include' or 'rncluding' are to be construed without limitation.

(h) Reference to a party to this Agreement includes a reference to 1he servan1s, agents
and contractors of the party. and lhe party s successors and assigns

(i) Any schedules and attachments form part of this Agreemerrt.

(j) A word defined in the Act has the same meaning in this Agreement

5. Paymentof monetary contribution

5.1 The Developer agrees to pay the Monetary Contributions to the Council, as set out in items 1

and 2 of Schedule 6. over the period of time as set out in Schedule 5.

5.2 The Developer shall pay to lho Council an amount per tonne of Product. as desenbed in stems
1 artd 2 of Schedule 5. that rs produced by ihe Quacy on the Iollowing basis.

(a) The contributions referred to in items 1 and 2 of Schedule5 shall be paid on a

quarterly basis to Council commencing on the Commencement Date and con1inuing
for the period set out in stems 1 and 2 of Schedule 6

(b) The contributions referred to tn item i and Item 2 ol Schedufe 5 shall be ulthsed by
the Council at its discretion for the purpose of the Council Works as described in
Item 1 and Item 2 of Schedule 5.

(c) The comributions shall be calcola:cd based on the amount per tonne of Product
produced by lhe Developer as evidenced in the Weighbndge Records Such
Weighbndge Records must be produced to the Council each quarter and upon the
payment of a Monetary Contribution in accordance with clause 5.2(a).

(d) The Monetary Contributions shall be paid into a fund maintained by the Council for
this purpose

5 3 Adjustmentof Monetary Contributions

(a) On each anniversary of the date of Ihis Agreemoni ('adjustment date') the amount
referred lo as the Rate in item 1 of Schedule 5 ('Rate Item 1') is adjusted to a revised
amount derwed by appFying the followiry formula

14 Noveniber 2014 Nge 4
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Planning Agreement

(b)

(O RRl1=Rltem1xA

where

RRll is the Revised Rate Item 1 apphcable from the rolovant adjustment date

R ltem 1 is lhe Rale amovN for item 1 that is curren1 on the relevant adjustment date:

"A" is the index number of the Consumer Price index All Groups index for Sydney available
from the Australian Bureau of Statistics and published immediately before the relevant
adjuslmentdate. and

"B" is the index number for the Consumer Price Index: All Groups index for Sydney available
from the Austrahan Bureau of Sialistics and published immediaiely before the later of the date
of this Agreement (rn the case of the frrSI adjustmoni of the Rate) and. (rn the caso of
subsequent adjustments). the immediately proceding adjustment date.

(b) 0) Ori the firsi anniversary of lhe date of this Agreemeni the amount referred lo

as the Rate in 11em 2 in Schedule 5 shall be reviewec in kne with the method
Sul Out in 1he Road Mainlenance Plan

(u) On the second anrdversary of the date of this Agreemenl and each
anniversary thereafter the rate determined in Clause 5.3(b)(i) for the Rate in

item 2 in Schedule 5 shall be adjusted to a revised amouni derived by
applying the following formula

RRl2 =.RItem2 × A

B

where:

RRl2 is the Revised Rate item 2 apphcable from the relevant adjustment date;

R ltem 2 is the Rate amount for liem 2 thal is curreal on the relevani adjusimerit dale.

"A" is the mdox number of the Consumer Price Index All Groups Index for Sydney
available from the Australian Bureau of Stajistics and published immediately before
the relevant adpuslmen1date. and

"B" is the index number for the Consumer Price Index: All Groups ]ndex for Sydney
avaijable from the Australian Bureau of Stalist·cs and published immediately belore
the later of the date of this Agreement (in the case of the first adjustment of the Rale)
and, (in the case of subsequent adjustments), the immediately preceding adjustment
date.

(c) The Council may give the Developer written notice of the Revised Rate item 1 and
llem 2 to apply from the adjustment date.

5.4 Irt lieu of contributions

(a) The Council at its ultimale discretion may agree to accept the supply of Materials to a

value equal lo lhe coniribulionreferred la rn clause 5 2 each quarter, or in lieu of part
of the contribution referred to in clause 5.2, or mstead of a monetary contribution.

M Nmember2014 Page 5
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Planning Agreement

(b) If the Council agrees to accept the in-kind supply of Materials in accordance with this
clause, the Developer shall provide a detailed breakdown of the costs of such
materials 10 the Council Representative and the Council mus1 by notico in wntmg to
the Developer indicate that il agrees to accept lhe supply of materials in lieu of 1he

contribution.

$.5 Failure to pay contribution

If the Developer fails to pay any monetary cotitribution in accordance with Ihis Agreornenq any
oulslandingamouni becomes a hquidated debt which the Councd may recover in a court of
compelant jurisdiction.

6. Road Maintenance Plan

61 The Developer agrees to pertacipate in the development with the Councd of a Road
Maintenance Plan in relation to Wave Hdi Road which must provide for

(a) the gradmg of the road on four (4) occastons in 1he Gesi 12 months of the dale of this
Agreement.

(b) the regular monitortngof the road wrface for a panod of 15 years commencing on the
date of this Agreement;

(c) the adfastment of Ihe rato referred to in Item 2 ol Schedule 5 and

(d) any other rnatters relatmg to the maintenanceofWave Hill Road

62 The fload Maintenance Plan shall be completed withm 12 months of the daic of this
Agreement.

7. Council Works

7.1 The Council shall carry out the Council Works described in Schedule 2 within the timeframe
described in Schedule 2. provided the Monetary Contribuilons are pad as and when due.

8. Approval of Developer's Works

8.1 The Developer shall carry out the Works described in Schedulo 3 within the timeframe
described in Schedule 3.

8 2 Definitionof Scopo of Works

The parties agree that the works described in Schedule 3 comprise the Developer's Works for
the purposes of 1his Agreement. The parties acknowledge and agree that further design
detaïl and refinement areirnay be necessary to ta<e into account any approvals or
development conseol granted in respect of the Developer s Works.

8.3 Plans

(a) The Developer shall carry out the Developer's Works by itself or by a contractor in
accordance with the plans and detaded desegrts prepared by the Councd and
described in Schedule 3.

(b) Where the Council has not provided a design the Developer shall prepare and submit
10 the Council a deladed descriplion including plans of Ihe Developers Works Ior
approval as described irl Schedule 3

14 November 2014 Page 6
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Planning Agreement

(c) The Council will promptly (and in any event within 40 days of subrnission) give the
Developer notice whether or not the design drawings and description of the
Developers Works referred to in clause8.1 is satrsfactory. If the design or
descript1ori is not satisfaclory. then the Council will identify the further míormation. or
modifications, (as lhe case may be) which are required. The Developer most
promptly ernend the proposed design to take into account the comments made by the
Council under this clause.

9. Final Design of the Developer's Works

9.1 Preparation of the Plans and Specifications

The Developer must subrnit a construction specification, including inspection and test plans in

accordance with the design developed and approved by Council under clause B.

9.2 Approval or variationby the Council

The Council may by written notice to the Developer approve. vary or direcq the Developer to

vary the construction design drawings for the Developer's Works so as to reflect the
documents or standards (as the case may be) set cul in Schedule 4.

9 3 Directions by the Council

Subject to clause 15 the Developer must comply with any direction given by the Council
under the preceding sub-clause in respect of the design and implementation of the
Developer's Works.

10. Constructionof Developer's Works

101 Insurance

The Developer must:

(a) mamtain public liabilily insurarice. With an insurer approved by the Council. wilh the
Councd identified as an interesled party. for an arnourit not Lee.s than the amount
stated in Error! Reference source not found. of Schedule 1 covering all aspects of
the Developer's Works and submit a copy of the certificate of insurance to the Council
before the commencement of the construction of the Developer's Works:

(b) maintain aíl other reasonably necessary and prudent insurance policies in respeci of
Ihe DevelopersWorks mcluding

(i) construction insurance in relation to the Developer s Works.

(ii) insurance against death or injury to persons employed or 01herwise engaged
in relation to the undertaking of Ihe Developer's Works; and

(ui) any other insurances required at Iaw; and

(c) maintain the insurances in clauses 10.1(a) and 10.1(b) until the expiration of the
Defects Liability Period.

10.2 Approvalsand consents

(a) The Developer must (al its cost) obtain all relevant approvals and consents for the
Developor's Wurks whether from the Council or any other relevant government
agency, including any necessary road opening permit.

14 Novernber 2014 Page /

Doc in 193A282½1

Version: 1, Version Date: 24/11/2014
Document Set ID: 1073818



PlanningAgreement

(b) Before comrnencing the Developer's Works, the Developer must give to the Council
copies of all approvals and consenis for the Developer's Works

10.3 ConstructionWork

The Developer must (at its cost):

(a) carry out and complete the Developer's Works in accordance with all approvals and
consenis relating to the Developers Works (incIuding the approval by Council of
plans and any other information submitted under this Agreement) withm the timeframe
set out in Schedule 3; and

(b) ensure that all Developers Works are constructed in a good and workmankke
manner, in accordance with the plans approved under this Agreement so that they are
structurally sound, fit for purpose, afid suitable for the r intended use; and

(c) prornptly advise the Councils Representative of any significant delays which it

experiences in completing the Deve1oper's Works within the timeframe sei out in
Schedu!c 3. and

(d) comply with any reasonable directions frorn 1he Council in respect of Itle construction
of 1he Developer s Works

10.4 Managementof Works

The Council as a party lo this Deed and nol as an aulhoritymay (but is not oblirjed to)

(a) inspect the Developer's Works during the course of construction at reasonable times
and upon gwing reasoriable notice.

(b) notify the Developer 3 representative in good faith of any material or significant defect,
error or omission relating to the construction or installation of the Developer s Works
dentified durrng or as the result of fiuch inspection

The parties expressly agree that any failure to identify a defect, error and omission, will not be

construed as amounting to an acceplance by the C?ncd of thal defect. error or omission

10.5 Works cotnpletion

When. in the apmron of the Developer, the Devetopers Works have reached Completion, lhe
Developer must notify the Council's Representative m writing. and must include in that notice:

(a) a stalement from the person with direct responsibilily carriage and supervision of that
work that in their opinion the Developer s Works have reached completion. arid

(b) copies of any certification. warranties. guaranices. maintenance information or other
material reasonably required for the ongoing repair, maintenance, or servicing (as lhe
case may be) of any part of the Developer s Works; and

(c) al Feas1 ihree seis of the 'as built drawings of the Developer s Work, meludsng one
set in electronic format.

10.6 Firial Inspection by Council

The Council may irtspect iho Developer's Works with the Developer or its representative and
must by nolice in writing:

(a) concur that Completion has been achieved, or

14 Novembm 2014 Page 8
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Planning Agreement

(b) disagree thal Completion has been achieved and (if the Council's Representative so
disagrees) identify the errors or om ssions which have boon idenlified and which in

ihe opinacri of the Councifs Representative prevents Completion. or

(c) issue a nolice of Ihe nature identified in clause 10.8.

Nothing in this clause 10.6. or in any notice issued under this clause. will be construed to

reduce or wmve in any manner the Developers responsibdity to correct minor defects or
minor omissions. whether or not these are identified by the Couricil.

10.7 Date of Completion of Developer's Works

The Developer musi ensure that the Developor's Works reach Completion on or before the
dates set out ih Schedule 3.

10 8 NorH;ompletionof Developer's Works

(a) The Couned may permit the Developer noi lo complete the Developer's Works (or part
of them) by issuing a notice in wr>tmg to the Developer. expressly steltng that
completion of the items identified in that rtotice is not required in fulfilment of this
Agreement.

(b) If the Council permits the Developer not to complete the Developers Works (or any
part of thern), the Council rnay make an appropriation from the Guarantee in such
amount as the Council considers necessary. The Developer shall be given seven
days' rtolice of any such appropria1|on

(c) II ihe Deve oper fails to complete the whole of the DevelopersWorks in the form and
lo the slandards required under lhis Agreemeril. then Council in tis discrelion may
either

(i) Complete the Developer's Works; or

(n) madrfy the Pubhc Benefits to reasonably achieve the objectives identified in

this Agreement or the Development Consent,

and may recover all costs of and rcasonably incidental to thei work from the
DeveIoper The Council may apply the monics secured from the Bank Guaranlee and
(to the exlerti that expenditure excocds the amount secured) recover any shortfall
from the Developer as a debt due and owing

10.9 Indemnity by the Developer

The Developer indemnrhes and reicases the CouncH against all damage, expense. loss or
liability of any nature suffered or incurred by the Council arising from any act or omission by
the Developer (or any persort engaged by it) in connection with the perfonnance of the
Developer s Works.

11. Defects Liability Period

11.T Defects in the Developer's Works

|| lhe Cooned notubes lhe Developer of a defect so lhe Developers Works wdhin the Defects
liabihty Period. then the Developer musi remedy lhal defect to the reasonable salisIaction of
the Council s Represcotative, withm a reasonable period [havirtg regard to the nature of the
defect).
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Planning Agreement

11 2 Security for Defects Liability Period

lJntil the expiration of the Defects Liability Pened. the Council may retain from the Guarantee
an amount equal to 10% of the Guarantee Amourit.

11 3 Applicationof Security

If the Developer does not rectify any defect in the Developers Works duly rioli0ed under
clause 11 1. ihen lhe Council may:

(a) rectify the defect in the Developer s Works.

(b) make an appropriation from the Guarantee for the costs of and arising from the
rectification; and

(c) (10 the exiont that the costs exceed the Guarantee held) recover the costs from |he
Developer as a debl due and owing

12. Security

12 1 Provision of Security

1he Developer must provide the Guarantee to the Council upon execution of this Agreement
in the amount set out in Error! Referencesource not found. of Schedule 1

12 2 Reduction of the Guarantee

(a) The Developer may by nobce to lhe Council, upon completion of any distinct stage of
Ihe construction of the Developer s Works. request a partial release of the Guaranlee.

(b) Ttle Council may. by notice to the Developer. request that the Developer provide a
Quantity Surveyor s assessment of the costs of the Developer s Works and the actual
conslruction cost before considering any request made by the Developer under
paragraph (a)

(c) The Council may promptly. after recetpt of any rtouco under paragraph (a) and
assessmersiunder paragraph (b):

(i) consent to a partial release of Ihe Guarantee (and if consent is given. Council
acting reasonably may idenkfy the amourtt of that reduchon): or

(ii) reject that request, and if the request ts so rejected Council must give
reasons

12.3 Rights and remedies of the Council

(a) The Developer expressly acknowledges and agrees that ihn Council rnay make an
appropnahon from the Guarantee upon the giving of seven days notice lo lhe
Developer. in such amount as the Council thlnks fit if:

(i) the Developers Works do not reach Completion by tho time specified in
Schedule 3: and

(ii) the Council in exercising its powers under this Agreement reasonably incurs
expense or liability.

(b) The amount appropriated by the Council under paragraph (a) must be applied
towards
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Planning Agreement

(I) 1hc costs and expenses incurred by the Council rectifying any default by the
Developer under iNs Agreement

(ii) carrying out the Developer s Works; or

(iii) carrying out any other works to achieve the Public Benefits as the Council
considers appropriate

12.4 Right to claim not affected

The Developer acknowledges and agrees that the rights of the Council under this Agreement
do hol derogato from any 01her rights ai law or in equity in relation to any default by the
Developer

12.5 Adjustmentof GuaranteeAmount

(a) On each anniversary of the date of this Agreement ("adjustmerit date") the Guarantee
Amouol may be adjusted by the Council to a revised amound cerived by appfying the
foHowing formula:

RGA = GA x A

where

RGA is the Revised Guaraf11ee Amount applicable from the relevant adjustment
date;

GA is the Guarantee Amount Ihal is ærrent on Ibc relevanl adjuslmentdale.

A is the index number for the Consumer Pnce Iridex. All Groups Index for
Sydney available from the Australian Bureau of Statistics and published
immediately before the relevant adjustment date, and

B is the index number for the Consumer Price Index All Groups Index for
Sydney available frorn the Australian Bureau of Statistics and pubbshed
mmediately before the later of the date of this Agreement (in the case of the

first adjustment of the guararttee) and. (in the case of subsequent
adjustments). the irnmediately preceding adfustment date.

(b) The Council may gwe the DeveIoper wntten notice of the revised Guarantee Amount
to apply from the relevant adiustment date If the Council 00es not do so, then the
existing Guarantee we be retained.

(c) The Developer musi give the Council a replacement or further Guarantee so that the
Council holds Guarantees for an amount equal to the revised Guarantee Amount no
later than 14 days after receipt of a notace given under paragraph (b).

12.6 Release of the Guarantee

II upon Completion

(a) the whole of the monies secured under the Guarantee have not been expended, and
the monies accounted for in accordafico with clauscs 12.2 and 12 3; and

(b) the CouncWs Representatwe (acuog reasonably) is satished Ihat there are no actual
or conhngent liabihties of the Council arising as a result of the performance of any
Developer s Works,
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then lhe Courted will promptly retum the Guarantee w 1hin 14 days. or the remainder of Ihe
monies secured urtder lhal Guarantee (as lhe case may be). to lhe Developer or as the
Developer directs.

12.7 Release of undertaklng

If upon trte expiration of the Defects Liability Perrod.

(a) the whole of the monies secured under clause 11.2 have not been expended. and the
monics accourned for in accordance with clause 12.2 and 12 3: and

(b) the Council's Representative (actmg reasonably) is satisfied that there are no actual
or contingent liabilities of the Council arisirig as a result of the performance of any
Developer's Works,

then the CounctF wrH promptly return the said mooies wrimo 14 days. or the remainder of the
monics secured under that Garantee (as the case may be), to the Developer or as the
Developer directs

13. Expenditure by the Council

13 1 Expenditure by the Council

if the Council carries out the Developer s Works under clause 12.3. or 10.8 then the Council

(a) is not regtured to expend more money than is secured by the Guarantee. The
Cuuncil may in its discretion eleci not to carry out items of Developer's Works to
cr:sure that the Developer's Works can be achieved for an arnount equal lo. or less
than. the amanl secured by the Guarantee al lhal time: or

(b) may expend more money than is secured by the Guarantee in order lo deliver the
Developer's Works

13.2 Debt due and owing to the Couricil

If Council expends more money than is secured by the Guarantee in either carrying out or in

rectifying the Developer s Works (whether 1hat expenditure is incurred under clause 13 1 or
11.3). then the amount in excess of the Guarantee will be deemed to be a debl imrnedrately
due and owing to the Council by the Developer

14. Registration of this Agreement

14 1 Registration of Agreement

The Developer musq promptly:

(a) obtain any necessary consents to lhe registra|ion of thss Agreement on lhe title to the
Land:

(b) lodge the Agreement for registration with Land & Property Information:

(c) promptly compfy with any requtsttiorps that may be raised wrih regard to registrataan of
the Agreement from Land & Properly Information;

(d) produce to the Councii within 35 days of execution of this Agreement details of
lodgernent of Ihe Agreement with Land 8 Properly Inforrnauon.and
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(e) following registration of the Agreement, notify the Council of registration. enclosing a
title search of the Land confirming the registra1ion.

14 2 Caveat

Wilhout hmiling any other provision DI this Agreement. Until such lFme as the registration of
this Agreement is completed. the Owner agroos that Council may place a caveat over the
Land precluding any dealing which is not consistent with this Agreement at its own cost.

14.3 Removalof Agreement

After the whole of the Developer's Works have been compleled and the Defects Liability
Period has expired and the Developer's Contnbutions have been paid the Council will
promptly execule any form and supply such other information and do anything as reasonably
required by the Owner or the Deve[oper to emible the removat of the Agreement from the title
to the Land.

15. Dispute Resolution

15.1 Reference to dispttte

If a dispulo arises between the parties rn relation to this Agreement. then either party may
seek. to resolve in accordance with this clause.

15.2 Notice of dispute

I he party wishing to commence dispute resolution processes must notify the other of

la) the nature. or subloci matter, of Ihe dispute includirtg a summary of any efforts made
to resolve latter than by way of this clause.

(b) the intent to invoke this clause;

(c) (if practicable) 1he outcomes which the notifying party witthes to achieve;

(d) riy iTlatefEa impaci which the dispute has upon lhe complekon of the Developers
Works (and in particular the complet·.on of the remainder ol the Developmeni)

The contents of a riotice issued under this clause are deemed ta be confidential The party
ssumg the notice may (but is not obliged) to assert legal professional privilege in respect of
the conlunts.

15 3 Principats of parties to meet

The principals of the parties (and in the case of the Council. ihe pnncipal may include lhe
person acting in the role of General Manager as defined in the local Government Acf 1993, or
such person as is norninated by that officer in writing) must promptly (and in any event within
14 days of written notice) meet in good faith to attempt to resolve the notified dispute. The
parties may, withoul limitation:

(a) resolve the dispute during the course of Ihat meeting:

(b) agree that further material, expert opinion, or considerelion is needed to effechvely
resolve the dispute (in which event the parties will in good faith agree to a timetable
for resolution); or

(c) agree that the parties are unlikely to resolve the dispute and in good faith agree to a

form of alternalive dispute resolution (including experi determination, arbitration, or
rnediatiori)which is appropriate for 1he resolution of the relevant dispute.
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15.4 Neither party may constrain

(a) at least one meetIng has been held in accordance with clause 15.3, and

(b) the partees have been unable to reach an outcome Jdontified in clause 15 3(a) to (c);
and

(c) either of the parties (acting in good faith) forms the view that the dispute is reasonably
utiltkely to t>e resolved rn accordance with a process agreed under clause 15 3,

then thai party may by 14 days not ce to the uther, 1erminate lhe dispute resolution process
in respectof thatdispule The termination of ihe process set out in 1his clause 15 does notof
itself amouni lo a breach of Ihe Agreemeni

16. Notices

16.1 Service of Notice

Ariy not ce. consent. mformutior.apphcahonor requesi that musi or may be given or made la
a Party under this Agreemeni is only given or made if it is in wnhng and seni in one of the
following ways.

(a) delivered or posted to that Party at its address set out in llem 5 of Schedule 1. or

(b) faxed to that Par1y at its fax number set ou1 in Item 5 of Schedule 1.

16.2 Chartgeof address

If a Party gives the other Party 10 business days' notice of a change of its address or fax
number, any notice, consent, information, appkcation or request is on y given or made by that
other Perly if i1 is delivered, posted or faxed to the latest address or fax number.

10 3 Time of service of Notice

Any notice, consent, information, application or request is to be treated as given of made at
the following time:

(a) If it is delivered, when it is left at the relevant address.

(b) If it is sent By posi. two business days after il is posled

(c) If it is sent by fax, a5 Soon aS the sertder receives frorn the senders fax machine a
report of an error free transmission to the correct fax number.

16.4 Service after hours, on weekends and holidays

II any nolice, consent. iniormation. application or recuest is dekvered. or an error free
transmission report in relabon to it is received, on a day that Js noi a btrsiness day, or if on a
business day, after 5:00 pm on that day in the place of the Party to whom E i

, it iS 10 be
treated as baving been given or made at the beginning of the next business day.

17. Approvals and consent

Except as otherwise Rei out tn this Agreemenl. a party may give or withhold an approval or
consent to be given under this Agreement in that Partys absolute discretion and subject to
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any condmonsdelermined by lhe Party A Party Js not obliged to give ils reasons for giving or
withholding consent or for giving conseni subjeci to conditions

18. Assignmentand dealings

18.1 Dealings with Land

(a) Subject to clause 18 1(b). the Owner musi not have any Dealings wdh lhe Land
unless the Owner hrst nforms the proposed assignee. purchaser or other party (the
"Incoming Party'') of Ihis Agreement and provides the incoming Party with a copy of
this Agreement and transfers the obligat ons of this Agreemerit to that party.

(ti) If the Iricoming Par1y is acquiring an interest in the land as a purchaser of one or
more lois in a strala scheme. (whc1her or not the plan has. at the date of excharige.
been registered al Land and Property Information NSW). then the Owner may creale
that rnterest withoul requrnng that party to ertler into an agreement wtlh the Council
and the interest so created will not be in breach of this Agreement.

18.2 Substitutionof Security

As soon as is practicat>le after the Owner has any Dealmgs with 1he Land and tl'e lacoming
Party execules an agreement in similar form 10 this Agreemeni and provides a Guaranlee in

terms acceptable to the Council in accordance with mis Agreement, the Councd will. if so
d rected by the Owner or Developer. release the Guarantee held at that time.

18.3 Claim if no substitution

If the Owner ornits to comply with its obligat ons under clause 18 1, then the Couricil may
make an appropriation from the Guaranlee in such amount as lhe Council ih inks fit

19. Variation of Agreement

19.1 The parlies may agree to vary the 1erms of this Agrraement. Any such varia1Jon shall be
evidenced by a written variatiori and must comply with :he provisions of Socimon 93G of the
Act.

20. Costs

20.1 Legal and iudministrative costs

Each party must pay their own legal and adrnanistrative costs and expenses in reiation to:

(a) the negotiation, preparation and executiori of this Agreernent;

(b) the gwing effect to this Agreement; and

(c) any eriforcement of 1he rights under this Agreement

202 Stampduty

The Developer is hable for and must pay all stamp duty (including any fine or penalty except
where it arises from default by any other party) on or relating to this Agreement, any
documeni executed under it or any dutiable transaction evidenced or effected by it.
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21. Entire Agreement

This Agreement contains everylhmg to whict1 itle Parties have agreed in relation to the

niatters stdealswith. No Parlycan rely on an earlier document. or anything said or done by
another Party. or by a director. officer, agent or employee of that Party before this Agreement
was executed. except as permtited by taw

22. Further acts

Each Party must prompHy execute all documents and do all thmgs that another Party from
time to time reasonably requests to affeci. perfect or compicte this Agreemeal and all
r nSaClionS1fiçFd ntallO it

23. Governing law and jurisdiction

This Agreement is governed by the law of New South Wales The Pariics submit to the

jansdiction of the courts of that state.

24. Joint and several liability

Any agreemcht covenani. representation or warranty under th s Agreement by two or more
persons bir)ds thempntly and each ot them mdwKjually

25. Nofetter

Nothing in this Agreernent will be construed as hmiting or foilering m any way the exercise by
Council of any slatutorydiscrchon or duty

26. Representations and warranties

The Parties represent and warrant tha1 ihey have power to enter mlu this Agreement and 1hat

entry into lhis Agreement will noi result in the breach of any law

27. Severability

if a clause or part of a clause of this Agreement can be read in a way that makes it illegal,
unenforceable or invalid, but can also be read in a way that makes it legal. enforceable and
valid. it must be read m 1he latter way if any clause or part of a clause is illegal.
urienforceable or tnvatid. thal cFaose or part ts to be treated as removed from thts Agreement.
but the remainder of this Agreement is not affected.

28. Modification

No modifcahon oI lhis Agreement will be of any force or effect unless it is in wriling and
signed by the parties to this Agreement.

29. Waiver

A waiver by esiher Party is only effectwe if il is given m wriling. and that waiver wiil orily relate
to the particular obligation or breach (as the case may be) identified in that comrnunication

30. GST

30 1 in this clause lerms used have ihe meaning given to them by the GST Law as defined in
Secuon 195-1 oI the A New Tax System (Goods and Serwces Tay) Act 1999 (the GST Act )
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30 2 If a party to ih s Agreement (the -Supplrer ) makes a supply i nder at in connection with this
Agrecrnent and ts Itable by law to pay GST on that supply. then the consideratiori otherwse
payable by the recipient of the supply will be increased by an amount equal to the GST paid
or payable by the Supplier.

30.3 lf this Agreement requires a party to pay for. or reimburse any expense. loss or outgoing
(reimbursable expense) suffered or incurred by another party. the amount required lo be
paid. or reimbursed by the first party is the amount of the reimbursable expense net of any
input tax credtl or reduced input tax credit to wl uch ihe other party is enhiled m respect of the
reimbursable expense

30 4 If a party to this Agreement has the benefit of are indemnity for a cost. expense. loss or
outgoing (indemnified cost) under this Agreernerrt. the indemnity is for the indemnified cost
net of any input tax credit or reduced input tax credit to which that party is entitled in respect
of the indemnified cost.

30.5 Each party agrees 10 do all things, mcluding providing tax invoices and other documentation
1hat may be necessary or desirable to enable or assisi lhe other party to claim any input tax
credit. set-off. rebale or refund in relation to any amount of GST paid or payable in respect of
any supply under this Agreement.

30 6 Subject to the operation of this clause. and urttess other.vise expressly stated amounts in this
Agreement are GST exclusive.
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Uce iD '93962821 v1

Version: 1, Version Date: 24/11/2014
Document Set ID: 1073818



Planning Agreement

Schedule 1 - Reference Schedule

item1 Developer'sDetails Developer'sName: Johnstone Concrete & Landscape
Supplies Pty I to

Developer's ACN 151 205 882

OcvelopersAddress 173 Old Gunnedah Road. Narrabn.
New South Wales

Item 2 Council's Diane Hood - Generai Manager
Representative

item3 Land Lot 89 DP 821255 and Lot 77 DP 754937 Parish of Eulah
County of Nandewar

item 4 Development DA 60/2013 to expand the operation of Johnston6sQuarry
Appilcation

item $ Ptsblic Benefits Construction of. Upgradsngof and ma ntenance of public roads

Itern6 GuaranteeAmount $260,000.00

Item7 PublicLiability $20miEon
insurance

item8 Notices Council

Counci1Name Narrabri Shire Council

AcIdress: 46-48 Maitland Street. Narrabn NSW 2390

Attention: Diane Hood. General Manager

Tciephorie 102) 6799 6866

Facsimile: (02) 6799 6888

Email: council@narrabo osw.gov.au

Developer

Name: Johnstone's Concrete and Landscape
Supplies Pty Limited

Address: PO Box 878. 173 Old Gunnedah Road.
Narrabn NSW 2390

Attention: lan Johnstone. Managmg Director

Telephone D2 6792 3036

Facsimile- 02 6792 4778

Email: mark@ cls.net.au
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Schedule 2 - Council'sWorks

Section 2

1. Constmetion and seai ng of par· of Wave Hill Road shown as Segmenl ''A- of Ihe Wave Hill
Road Pian within 15 years of the date of commencement of this agreemeni

+4 Novemba 2014 Page 19

DtclE'93 B21·'v'

Version: 1, Version Date: 24/11/2014
Document Set ID: 1073818



PlanningAgreement

Schedule 3 - Developer's Works

Section 1

DeveloperWorks

1. The upgrading of part of Wave Hill Road, shown as "Segment B" on the Wave Hill Road Plari.

In accordance with the 'Wave Hill Road Plan" whict1 is the plan of Road Construction and
Sealing Works Drawings No. 1318284-01 in 1318284-90

Completion el Developer Works

Works must be compleled wilhin a period of 2 years such penod lo commence on the
execol.on el this Agreement
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Schedule 4 - Standards

1. General

I he standards referred to in this Schedule 4 (1re irtcluded for inform¿1tion purposes only. and
as a guide to the relevant standards for the general nature of the work of the kind identified as
Developer's Works in this Agreement. The Council makes no representation or warranty
whatsoever as to the currency of the standards identified, or their application in the firml
design of any particular element. If any slandard is replaced of supplemented. then a

reference will be deemed to include any other standards as may replace or supplement that
Mandard.

2. Conflict

In the event that any Australian Standard prescribes or describes a different level of material,
finish. work or workmanship, than those contæned in any Council Standard. then the higher of
1he two staridards will apply. In lhe event that one or more Council Standards conflict with
another Council Standard. then the Council musi nominate the correci and applicable Council
Standard TheCotncilsdecisionastolheapphcablestandardintheeventofconflictisímal

3. RelevantAustralianStandards- Roads (including pedestriart areas)

? AS 1725 Geotechnical Site investigations

AS 4455 Masonry Units and segmental pavers

? AS 2876 Concrele kerbs and channels

AS 1158 Road Lrghting

AS 4282 Control of the Obtruswe Effects of Outdoor lighting

AS 1428 Design for Access and Mobihty

AS 3500 PJumbing and Drainage

? AS 4282 Design for Access and Mobihly

? AS 1742 Mantial of uniform traffic control devices

AS 1743 Road Signs

? Council Standards and Designs (All Works)

"4 Naven1bor2014 Ngv 21

DixiO-4 ·

Version: 1, Version Date: 24/11/2014
Document Set ID: 1073818



Planning Agreement

Schedule 5 - ReferenceSchedule

item 1 Rate: S1.12 per tonne of product (indexed irt

accordance with clause 5 3)

Period of payment A period of 15 years comrnencing on
the Commencement Date.

Council Works Upgrading of part of Wave Hill Road
between Segment "A'' of the Wave
Hill Road Plan

item 2 Rate: SO 2D per tonne of product (indexed m
accordance wth clause 5 3)

Period of payment 15 years commencing on the
Commencement Date

Council Works Towards the ongoing maintenance of
Wave Hill Road as shown in the
Councirs Road Maintenance Plan

prepared in accordance w th clause 6.

?4 November 201a Page 22

DUG lij ib.WIPi/H 1 y-

Version: 1, Version Date: 24/11/2014
Document Set ID: 1073818



PLANNING AGREEMENT

BETWEEN

NARRABRI SHIRE COUNCIL

And

JOHNSTONE CONCRETE AND LANDSCAPE SUPPLIES PTY LIMITED

LBSWORTH

Level 14. Australia Square
266278 Georgo Street
Sydney NSW 2000
DX 129 Sydney
Telephone +61293348555
Fm:mmile 1300369 666

hwIebsworthcom au
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Executed as an Agreement.

Executed for and on behalf of Narrabri Shire
Council in accordan?wth Minule oumber
674/2014 being a resolubon of Council daled
28 October2014by.

S gnature of Sigflature of

FLll name{print) Full name print)

Executed by JohnstoneConcrete &
Landscape Supplies Pty Ltd ACN 151 205
882 in accordance with sec1ion 127(1) of the

CorporationsAc!2001{Ctti)by

Signature of Deector S!gnaiure rectoriCompany Secretary

7,E/0 J JC//s-JS7'O -v
Full name (print) Full name (print)
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Annexure "A"

WaveHiH Road Plan

Attached
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